STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
KAY MCA NN,
Petitioner,
VS. Case No. 03-2443

FLORI DA ELECTI ONS COWM SS| ON,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Administrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a final admi nistrative hearing in this case
on Septenber 5, 2003, in Ponmpano Beach, Florida.

APPEARANCES

For Petitioner: Stuart R Mchelson, Esquire
Law OFfice of Stuart R M chel son
200 Sout heast 13th Street
Fort Lauderdale, Florida 33316

For Respondent: FEric M Lipman, Esquire
Fl ori da El ections Conm ssion
Collins Building, Suite 224
107 West Gai nes Street
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

Whet her Petitioner, Kay McGnn, willfully violated
Subsection 106.07(5), Florida Satutes (2001), when she

certified the correctness of a canpaign treasurer's report that



was incorrect, false, or inconplete because it failed to

di scl ose an in-kind contribution by Frank Furman for the use of
t el ephones used by Petitioner and her canpai gn volunteers in

of fices that M. Furman owned.

PRELI M NARY STATEMENT

On May 30, 2003, Respondent, Florida Elections Conm ssion,
entered an Order of Probable Cause finding "that there is
probabl e cause to charge the Respondent [Petitioner herein] wth:
One count of violating Section 106.07(5), Florida Statutes,
prohi biting a candidate fromcertifying the correctness of a
canpaign treasurer's report that is incorrect, false, or
i nconpl ete. "

In the Statement of Findings, which is incorporated by
reference in the Order of Probable Cause, it is alleged:

4. Conpl ai nant all eged Respondent fail ed
to report the in-kind val ue of tel ephones
used in a canpai gn phone bank. Conpl ai nant
stated Respondent failed to list the name of
t he person who nmade the in-kind contribution
and the value of the contribution.

5. Specifically, Conplainant alleged Frank
H. Furman contri buted the use of his office
phones for approximately four weeks prior to
the el ection day of March 12, 2002.

Respondent and her canpaign workers utilized
M. Furman's tel ephones to pronote
Respondent's re-el ection.

* * *

12. Conmission staff obtained M. Furman's
actual telephone bills for the nonths of



January, February and March of 2002. The
cost for basic service for M. Furnan
averaged $1,482.18 for those nonths. The
average daily rate was $49.41. The average
hourly rate(wth the assunption that a day
consi sts of eight business hours) is $6.18.
Respondent utilized M. Furman's phones on
ei ght occasions for two hours on each
occasion for a total of 16 hours. Sixteen
hours at the hourly rate of $6.18 cones to a
total of $98.88 as a value of the in-kind
contribution given by Furnman to Respondent's
canpai gn.

On June 25, 2003, Petitioner, Kay MG nn, responded to the
Order of Probabl e Cause, by a Request for Formal Hearing Before
the Division of Admi nistrative Hearings, denying that her actions
were willful, or reckless, asserting that the use of
M. Furman's tel ephones had no value, that she had relied on
M. Furman's assessnent that the use of his phones had no val ue,
and that Respondent's finding was inconsistent with common
practice and common sense.

On July 1, 2003, the case was forwarded to the Division of
Adm nistrative Hearings. On July 2, 2003, an Initial Order was
sent to both parties. On July 15, 2003, the case was schedul ed
for final hearing on Septenber 5, 2003, in Ponpano Beach,

Fl ori da.

The case was presented as schedul ed on Septenber 5, 2003.

Petitioner testified on her own behalf and presented two

W tnesses: Lonnie Maier, who was qualified as an expert w tness

on phone services and nmarketing and sales of call centers and



phone banks, and Russell Klenet, who was qualified as an expert
wi tness on the use of teleconmunications in political canpaigns.
Petitioner offered two exhibits which were received into evidence
and marked Petitioner's Exhibits 1 and 2. Respondent call ed
Petitioner in its case and presented four additional w tnesses:
Dani el Faust, Mary Chanbers, Frank Furman, and Norman Ostrau, who
was qualified as an expert witness in Florida election | aw.
Respondent offered four exhibits which were received into
evi dence and marked Respondent's Exhibits 1 through 4.

The parties jointly stipulated to extend the tine for filing
proposed recomended orders until Decenber 15, 2003. The two-
vol une Transcript of Proceedings was filed with the D vision of
Adm ni strative Hearings on Cctober 1, 2003. Both parties tinely
filed Proposed Recomended O ders.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing, the follow ng findings of fact are nmade:

1. Petitioner is the Mayor of Ponpano Beach, Florida. She
ran unsuccessfully for Ponpano Beach City Comm ssion in 1996.
Her canpai gns for the sane office in 1998, 2000, and 2002 were
successful. The alleged offense took place during the 2002
el ecti on canpai gn.

2. Petitioner is an intelligent, conscientious public

servant. She is famliar with the Florida election |law and is



sensitive to her obligation to follow the law and diligent in
her attenpt to do so.

3. During the 2002 canpai gn, Frank Furman, a long-tine
Ponpano Beach busi ness man who enjoys an excell ent reputation,
of fered the use of his business offices to Petitioner for
canpaign activities. Petitioner chose to use Furnman's office on
six to eight occasions to make canpai gn-rel ated | ocal tel ephone
calls. Typically, Petitioner and five or six volunteers would
spend about one hour in the early evening calling Ponpano Beach
voters encouragi ng themto vote for Petitioner.

4. Mndful of the election law requiring the reporting of
"in-kind* contributions, Petitioner asked M. Furman the val ue
of the use of his tel ephones for reporting purposes. Furnman
advi sed Petitioner that the use of his tel ephones had "no
val ue. "

5. In reporting "in-kind" contributions, Petitioner's
practice was to ask the contributor to provide an invoice
reflecting the "fair market value" of the "in-kind"
contribution. Arnmed with the invoice, she would then report the
"I n-kind" contribution.

6. "Fair market value" is an econom ¢ concept used nost
frequently in reported Florida cases when referring to the val ue
of real property taken in condemnation actions or in determ ning

restitution in crimnal cases. Nunmerous definitions are found.



Typically, the definitions involve "a willing buyer and a
willing seller, fully inforned as to the value of the object of
the transaction, neither being under any conpul sion to buy or
sell."

7. Respondent's Statenent of Findings, which was anal yzed
by Petitioner's expert witness, offers an anortized cost to
M. Furman for use by Petitioner and her volunteers of the
tel ephones. This anortized cost is apparently advanced as
evidence of "fair market value" or "attributable nonetary
value.” M. Furman pays a fixed-rate of slightly |ess than
$1, 500. 00 per nonth for the use of 32 to 33 tel ephone |ines.
This means that each |ine costs approxi nately $46. 87 per nonth.
Assumi ng 30 days per nonth, the daily cost per line is $1.56.
Assum ng 24- hour days, the hourly cost per line is $0.065.
Further assum ng that six volunteers used one tel ephone for one
hour on eight different days, the result is 48 hours of line
use. The resulting anortized use cost, given the known use by
Petitioner and her canpaign volunteers, is $3.12. Anortized use
cost is not fair market val ue.

8. Neither an "attributable nonetary value" nor a "fair
mar ket val ue" of Petitioner's use of M. Furman's tel ephones was
established. To the contrary, it was established that there was
no "market" for access to six to eight tel ephones for one hour,

one night per week. Wile it is assuned that Petitioner would



benefit fromtel ephone calls made by her supporters, whether
made fromtheir individual honmes or fromsone group setting, the
evidence failed to established that Petitioner's use of

M. Furman's tel ephones had any "attributabl e nonetary val ue" or
"fair market val ue."

9. Gven that the use of the tel ephones by Petitioner was
during non-working hours when the tel ephones would normally be
idle, it is not surprising that M. Furnman advi sed Petitioner
that there was no cost associated with the use of his
tel ephones. His nonthly tel ephone bill would be the sane
whet her Petitioner used his tel ephones or not. Nor is
Petitioner to be faulted for relying on the contributor's
assessnment of the value of the "in-kind" contribution of the use
of the tel ephones.

10. The real value to Petitioner's canpaign was the use of
M. Furman's office as a neeting place. As a practical matter,
each volunteer could have taken a list of the tel ephone nunbers
of Ponpano Beach voters to their respective homes and nade the
t el ephone calls fromtheir hones.

11. This was not a professional "phone bank," sonetines
used in political canpaigns where trained callers use scripted
messages designed to elicit voter preferences and where the

candi dates recei ves "feed-back" on salient issues. A "fair



mar ket val ue" can be easily established for such services as
they are common in the market place.

12. The evidence suggests that canpai gn vol unteers making
t el ephone calls to registered voters fromtheir hones or from
soneone's office is a commopn practice in political canpaigns in
Florida. It is also suggested that this commobn practice i s not
reported as a canpai gn contri bution.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. 88 106.25(5), 120.57(1), and 120.569, Fla. Stat. (2003).

11. Respondent in its Order of Probable Cause asserts
"that there is probable cause to charge the Respondent
[ Petitioner herein] with: One count of violating Section
106.07(5), Florida Statutes, prohibiting a candidate from
certifying the correctness of a canpaign treasurer's report that
is incorrect, false, or inconplete.”

12. Subsection 106.07(5), Florida Statutes (2001), reads
as foll ows:

(5) The candidate and his or her canpaign
treasurer, in the case of a candidate, or
the political commttee chair and canpai gn
treasurer of the commttee, in the case of a
political commttee, shall certify as to the
correctness of each report; and each person
so certifying shall bear the responsibility

for the accuracy and veracity of each
report. Any canpaign treasurer, candidate,



or political committee chair who willfully
certifies the correctness of any report
whi | e knowi ng that such report is incorrect,
fal se, or inconplete comrts a m sdeneanor
of the first degree, punishable as provided
ins. 775.082 or s. 775.083.

13. Subsection 106.011(3)(a), Florida Statutes (2001),
reads as follows:
(3) "Contribution" neans:

(a) A gift, subscription, conveyance,
deposit, | oan, paynent, or distribution of
noney or anything of value, including
contributions in kind having an attributable
nonetary value in any form nmade for the
pur pose of influencing the results of an
el ecti on.

14. Section 106.055, Florida Statutes (2001), reads as
foll ows:

Val uation of in-kind contributions. --Any
person who makes an in-kind contribution
shall, at the tinme of making such
contribution, place a value on such
contribution, which valuation shall be the
fair market value of such contribution.

15. Subsection 106.25(3), Florida Statutes (2001), reads

as foll ows:

(3) For the purposes of comm ssion
jurisdiction, a violation shall nean the
w Il ful performance of an act prohibited by
this chapter or chapter 104 or the willfu
failure to performan act required by this
chapter or chapter 104.



16.

foll ows:

17.

Section 106.37, Florida Statutes (2001), reads as

A person willfully violates a provision of
this chapter if the person commts an act
whi | e knowi ng that, or show ng reckl ess
di sregard for whether, the act is prohibited
under this chapter, or does not commt an
act while know ng that, or show ng reckless
di sregard for whether, the act is required
under this chapter. A person knows that an
act is prohibited or required if the person
is aware of the provision of this chapter
whi ch prohibits or requires the act,
under st ands the meani ng of that provision,
and perforns the act that is prohibited or
fails to performthe act that is required.
A person shows reckl ess disregard for
whet her an act is prohibited or required
under this chapter if the person wholly
di sregards the | aw wi t hout maki ng any
reasonabl e effort to determ ne whether the
act would constitute a violation of this
chapter.

Subsection 106. 265(1), Florida Statutes (2001),

as foll ows:

(1) The conm ssion is authorized upon the
finding of a violation of this chapter or
chapter 104 to inpose civil penalties in the
formof fines not to exceed $1, 000 per
count. In determ ning the amount of such
civil penalties, the comm ssion shal
consi der, anong other mtigating and
aggravati ng circunstances:

(a) The gravity of the act or om ssion;

(b) Any previous history of simlar acts
or om ssi ons;

(c) The appropriateness of such penalty
to the financial resources of the person,

10
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political comrittee, committee of continuous
exi stence, or political party; and

(d) Whether the person, politica
commttee, commttee of continuous
exi stence, or political party has shown good
faith in attenpting to conply with the
provi sions of this chapter or chapter 104.
18. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

issue in the proceeding. Respondent has the burden of proof.

Depart nent of Banki ng and Fi nance v. Osborne Stern and Conpany,

670. So. 2d 932, 934 (Fla. 1996); Departnent of Transportation

v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1lst DCA 1981); and

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349 (Fla. 1st DCA 1977).
19. The standard of proof inposed on Respondent is to
establish the essential elenents of a violation by clear and

convincing evidence. Diaz de la Portilla v. Florida Elections

Commi ssion, 857 So. 2d 913 (Fla. 3rd DCA 2003). Respondent nust

establish by clear and convincing evidence that Petitioner
willfully violated the particular statute all eged.
20. As noted by the Florida Suprene Court:

[C] | ear and convi ncing evidence requires

t hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify must be distinctly renenbered; the
testi nmony nmust be precise and explicit and
the wi tnesses nust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in m nd

11



of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
est abl i shed.

In re Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting Slomow tz

v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

21. Respondent has failed to denonstrate that Petitioner's
use of M. Furman's tel ephone had any "attri butable nonetary
val ue" or "fair market value."™ To the contrary, the evidence
clearly showed that there was no "market" for such use.

22. Respondent failed to denonstrate that Petitioner's
reliance on M. Furman's assessnent that the use of his
t el ephones had no val ue constituted a willful violation or
reckl ess disregard of her reporting responsibilities under the
election law. Section 106.055, Florida Statutes, is the only
statutory reference to the valuation of in-kind contributions.
This provision clearly indicates that the contributor meking the
i n-kind contribution shall place a value on the contri bution,
whi ch val uation shall be at the fair market value of the
contri buti on.

23. Wiether Petitioner has an affirmative duty to
investigate the fair market value of an "in- kind" contribution,
rather than rely on the valuation provided by the contributor as
suggested by Section 106. 055, Florida Statutes, need not be

addressed in this case, as the evidence is persuasive that

12



val uation provided by the contributor was appropriate under the
ci rcunst ances presented.

24. Respondent failed to denonstrate that Petitioner's
failure to include the use of M. Furman's tel ephones on her
canpaign treasurer's report was done with the know edge that in
so doi ng she was creating an incorrect, false or inconplete
report. To the contrary, the evidence indicates that Petitioner
made a good faith effort to ascertain the attributable nonetary
val ue of the use of M. Furman's tel ephones, relied on his
val uati on, and concluded that the use of the tel ephones under
t he circunstances did not require reporting.

RECOMVVENDATI ON

Based upon the foregoing Findings of Facts and Concl usi ons
of Law, it is

RECOMMVENDED t hat the Florida El ections Conm ssion enter a
final order finding that Petitioner, Kay McG nn, did not violate
Subsection 106.07(5), Florida Statutes, as alleged, and

di sm ssing the Order of Probabl e Cause.
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DONE AND ENTERED this 13th day of January, 2004, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of January, 2004.

COPI ES FURNI SHED,

Eric M Lipman, Esquire

Fl ori da El ections Comm ssion
Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399-1050

Stuart R Mchel son, Esquire

Law Office of Stuart R M chel son
200 Sout heast 13th Street

Fort Lauderdale, Florida 33316

Barbara M Linthicum Executive Director
Fl ori da El ections Comm ssion

The Collins Building, Suite 224

Tal | ahassee, Florida 32399-1050

Pat sy Rushing, Cerk

Fl orida El ections Conm ssion

The Collins Building, Suite 224
Tal | ahassee, Florida 32399-1050
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmmended Order should be filed with the agency that
will issue the Final Order in this case.
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